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The issue is whether the Office of Workers' Compensation Programs properly rescinded
its acceptance of appellant’s claim for an emotional condition.

The Office accepted that on April 20, 1981 appellant, then a 56-year-old letter carrier,
was observed parked in an unauthorized lunch area in the vicinity of his mother’s apartment and
was given aletter of warning concerning the extension of his lunch break.

On May 29, 1981 a step 1 grievance hearing was held, at which appellant claimed that he
experienced onset of his emotional conditions. The grievance was denied.

The Office accepted that appellant also had several anxiety attacks from May 29 through
July 13, 1991 and that each anxiety attack occurred during or after a discussion of his
performance or work habits by his supervisor.

The Office aso accepted that a new floor plan for the downtown office upset appellant.

The Office initially denied appellant’s claim in 1982, finding that his disability was not
causally related to factors of his employment. Appellant appealed twice to the Board and
ultimately on February 23, 1984 the Board remanded the case for further development.® The
facts and circumstances of the case are fully set out in the Board's decision and are hereby
incorporated by reference.

The Office accepted appellant’s claim for depressive disorder, anxiety disorder and
avoidant personality disorder on February 22, 1985 on the basis of a medical report from
Dr. Jack Rotstein, a Board-certified psychiatrist, who supported causal relation with appellant’s
employment and an analysis of that report by an Office medical adviser. In a January 28, 1985
report, the Office medical adviser opined that these conditions were related to appellant’s
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employment in that he was unable to deal with the people or the job and that he could not return
to his former position.

In 1999 the Office reopened appellant’s case for further review on its merits and,
applying the legal principles articulated by the Board since 1985 regarding the requirement that
the Office make a determination of whether a claimant experienced his or her emotional
condition due to compensable factors of their employment, issued a September 8, 1999 notice of
proposed rescission of acceptance of appellant’s claim on the grounds that he had not implicated
a compensable factor of employment in the onset of his emotional difficulties. The Office found
that appellant’s reaction to receiving a letter of warning was not compensable as disciplinary
actions are personnel matters and do not constitute a compensable factor arising out of and in the
course of his employment duties. The Office found that appellant’s reaction to being monitored
and followed was not compensable as it was an administrative and supervisory function and not
part of appellant’s regular or specially assigned duties and that absent evidence of error or abuse,
it was not a compensation factor. The Office found that appellant’s reaction to the new floor
plan was not compensable as working in a particular environment did not arise out of and in the
course of his employment duties. Finaly, the Office found that appellant’s frustration in not
being promoted despite his high test scores was not compensable in that frustration from not
being permitted to hold a particular position did not arise out of and in the course of his
employment duties and, therefore, was not compensable under the Federal Employees
Compensation Act. The Office advised appellant that he had 30 days within which to submit
additional evidence or argument to support that he developed his emotional conditions due to
compensable factors of his employment.

Appellant responded by letter dated September 22, 1999, arguing that he was not asked to
sign awaiver saying that he would be responsible for any detrimental effect upon himself due to
his feelings of inadequacy, caused by his regular or specially assigned duties and that, therefore,
his disability came within the coverage of the Act.

By decision dated October 28, 1999, the Office finalized the proposed rescission finding
that none of the employment factors implicated in the causation of appellant’'s emotional
condition were compensabl e factors under the Act.

The Board finds that the Office met its burden of proof to rescind acceptance of
appellant’s claim for an employment-related emotional condition.

The Board has upheld the Office's authority to reopen a claim at any time on its own
motion under section 8128(a) of the Act and, where supported by the evidence, set aside or
modify a prior decision and issue a new decision.* The Board has noted, however, that the
power to annul an award is not an arbitrary one and that an award for compensation can only be

% The factors appellant alleged as causing his stress included: being followed on his route, which he considered to
be harassment; receiving a letter of warning; the letter of warning being upheld at a grievance hearing; having his
supervisor counting his mail to monitor his performance, which he aso considered to be harassment and
dissatisfaction with management who denied him a promotion despite his high test scores.
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set aside in the manner provided by the compensation statute.” 1t is well established that once the
Office accepts a claim, it has the burden of justifying termination or modification of
compensation.” This holds true where, as here, the Office later decides that it has erroneously
accepted a claim for compensation. To justify rescission of acceptance the Office must establish
that its prior acceptance was erroneous based on new or different evidence or through new legal
argument and/or rationale.®

In the present case, the Office accepted that appellant sustained the emotional conditions,
depressive disorder, anxiety disorder and avoidant personality disorder, causaly related to his
federal employment. The Office initially rejected appellant’s claim for compensation in 1982
finding that his disability was not causally related to factors of his employment. The claim was
subsequently accepted on February 22, 1985 based on the medica report obtained from
Dr. Rotstein and analyzed by the Office medical adviser. The record on appeal reveals that the
Office’'s February 22, 1985 decision focused on the medical evidence and not on the issue of
whether the employment incidents implicated by appellant arose in the performance of duty.
Following the acceptance of appellant’s claim, in 1999 the claims examiner extensively reviewed
appellant’ s contentions concerning his employment, discipline he received and his allegations of
harassment and determined that, with respect to the evolution of the case law, appellant’s
emotional conditions did not arise in the performance of duty.

The claims examiner noted that the Board has explained that to establish that appellant
sustained an emotional condition in the performance of duty, he must submit the following:
(2) factual evidence identifying and supporting employment factors or incidents alleged to have
caused or contributed to his condition; (2) rationalized medical evidence establishing that he has
an emotional or psychiatric disorder; and (3) rationalized medical opinion evidence establishing
that the i7dentified compensable employment factors are causally related to his emotional
condition.

The claims examiner noted that, since appellant’s claim had been accepted, the Board had
further clarified the elements necessary to establish an emotional stress claim, indicating that
workers' compensation law does not apply to each and every injury or illness that is somehow
related to an employee’s employment. There are situations where an injury or illness has some
connection with the employment but nevertheless does not come within the concept of workers
compensation. These injuries occur in the course of employment and have some kind of causal
connection with it but are not covered because they do not arise out of the employment.
Distinctions exist as to the type of situations giving rise to an emotional condition that will be
covered under the Act. Generally speaking, when an employee experiences an emotional
reaction to his or her regular or specialy assigned employment duties or to a requirement
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imposed by his employment or has fear or anxiety regarding his or her ability to carry out
assigned duties and the medical evidence establishes that the disability resulted from an
emotional reaction to such situation, the disability is regarded as due to an injury arising out of
and in the course of the employment and comes within the coverage of the Act.?2 Conversely, if
the employee’ s emotional reaction stems from employment matters which are not related to his
or her regular or assigned work duties, the disability is not regarded as having arisen out of and
in the course of employment and does not come within the coverage of the Act.’

The claims examiner noted that noncompensable factors of employment included
administrative and personnel actions, which are matters not considered to be “in the performance
of duty,”* disciplinary actions, absent evidence of error or abuse,™* actions of an administrative
agency reviewing or investigating charges or administrative or personnel actions,*? and
unsupported allegations of harassment or harassing behavior.®

When working conditions are alleged as factors in causing disability, the Office, as part
of its adjudicatory function, must make findings of fact regarding which working conditions are
deemed compensable factors of employment and are to be considered by a physician when
providing an opinion on causa relationship and which working conditions are not deemed
factors of employment and may not be considered.’® When a claimant fails to implicate a
compensable factor of employment the Office should make a specific finding in that regard. If a
claimant does implicate a factor of employment the Office should then determine whether the
evidence of record substantiates that factor. Perceptions and feelings alone are not compensable.
To establish entitlement to benefits, a claimant must establish a factual basis for the claim by
supporting the allegations with probative and reliable evidence.™ When the matter asserted is a
compensable factor of employment and the evidence of record establishes the truth of the matter
asserted, then the Office must base its decision on an analysis of the medical evidence of
record.’® If the evidence fails to establish that any compensable factor of employment is
implicated in the development of the claimant’s emotional condition, then the medical evidence
of record need not be considered.

In this case, upon reopening of appellant’s case the Office found that none of appellant’s
alleged factors of employment implicated in the causation of his condition were compensable
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factors of employment under the Act, such that its original acceptance of appellant’s case was
€rroneous.

The Board agrees with that assessment and notes, regarding appellant’s alleged stressors,
that in Joseph it explained that without evidence submitted of error or abuse disciplinary actions
or letters as in this case are merely administrative actions and are not part of appellant’s regular
or specially assigned duties.”’

In Blassingame it explained that the actions of an administrative agency or body in
reviewing and investigating charges and/or administrative actions or determinations and in
rendering decisions do not relate to appellant’s assigned duties and that, therefore, any reaction
to such proceedings is not compensable under the Act.*®

In Michael Ewanichak™ the Board explained that monitoring a mail route or an
employee’s performance of his assigned letter carrier duties is an administrative function of the
employer and is not a compensable factor unless there is affirmative evidence that the employer
erred or acted abusively in the matter. Appellant has presented no such evidence in this case.

In O. Paul Gregg® the Board explained that, regarding appellant’s stress reaction to the
new floor plan, a claimant’s emotional reaction to employment reorganization or to changes in
procedures and operations do not relate to the specific requirements of the employee’ s regular or
specially assigned duties and, therefore, do not arise in the performance of duty. Such areaction
relates tquthe desire to work in a particular environment, which is not a compensable factor under
the Act.

The Board has also found that monitoring a mail route or an employee's work floor
performance is an administrative function of the employer and is not a compensable factor unless
there is affirmative evidence that the employer erred or acted abusively in the matter.
Appellant has presented no such evidence in this case.

Finaly, the Board has explained that an employee’s dissatisfaction with perceived poor
or improper management or with the management’ s failure to promote him constitutes frustration
from not being permitted to work in a particular environment or to hold a particular position and
is, therefore, not compensable under the Act.?
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As the factors appellant articulated in his origina claim have all been demonstrated, upon
reevaluation under the law as it has developed, to be noncompensable factors not arising out of
and in the course of the performance of his regular or specialy assigned duties, he has failed to
implicate a compensable factor of employment in the causation of his emotional conditions, such
that the Office’ s rescission of its prior acceptance is proper and correct.

Accordingly, the decision of the Office of Workers Compensation Programs dated
October 28, 1999 is hereby affirmed.

Dated, Washington, DC
February 8, 2001

Michael J. Walsh
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